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The three appellants herein were tried by the Second
Addi ti onal Sessions Judge, Vidisha, MP. in Sessions Trial No. 76
of 1992 charged of offences under section 3(1)(x) of the Schedul ed
Castes & Schedul ed Tri bes (Prevention of Atrocities) Act, 1989;
section 376 (2)(GQ and section 506 of the Indian Penal Code on the
all egation that they had, on March 4, 1992, conmm tted gang rape
and crimnally intimdated Kumari Lusia a tribal woman, who was
posted as Assistant Teacher in the Primary Governnent School at
Village Bagod. The trial court acquitted them of the charge under
the Schedul ed Castes & Schedul ed Tribes (Prevention of
Atrocities) Act, 1989 but found themguilty of the offence under
section 376(2) (G of the Indian Penal Code and sentenced themto
ten years rigorous inprisonnent and a fine of Rs.2,000/- each
under that section. It further found themguilty of the offence
under section 506 Part Il of the Indian Penal Code for which they
were sentenced to one year rigorous inprisonnment. Aggrieved by
the judgnent and order of the trial court, the appell ant
Mal khansi ngh preferred Crim nal Appeal No. 49 of 1997 while the
other two appellants filed Crimnal Appeal No. 76 of 1997 before
the H gh Court of Madhya Pradesh at Jabal pur. The H gh Court by
its inmpugned judgment and order of March 11, 2002 dismissed the
appeal s. The appellants have preferred these two appeal s by
speci al | eave.

The case of the prosecution is that the prosecutrix Kunmari
Lusi ya was wor ki ng as Assi stant Teacher in the Governnent
Primary School at village Bagod. She was aged about 28 years
and was unmarried. On March 4, 1992 at about 11.30 a.m she
boarded a bus to go to Bagod and alighted fromthe bus at about
1.00 p.m at a place known as Zero Chain Puliya from where her
school was |ocated at a distance of about 1 kilonmeter. After
alighting fromthe bus she proceeded on foot to the school in
village Bagod. When she was near the tapara of Bal dar Khan she
noticed that she was being followed by three persons. Wen she
proceeded some di stance she suspected that some of them had
cone very close to her. She noved to the edge of the path-way
giving way to the persons behind her to go ahead. However, one
of them later identified at appellant Mharajsi ngh, caught hold of
her hands from behind. The prosecutrix objected and raised an
alarmcalling out for Bal dar Khan but no one cane to her rescue.
On the other hand appel | ant Ml khansi ngh took out a knife and
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threatened her. Appellant Miusab Khan al so took out a knife and
threatened her into silence. Two of themthen dragged her towards
the canal where she was further threatened and nmade to lie on the
ground. Wen again she persisted in raising alarm appellant
Mahar aj si ngh placed a knife on her neck and tried to press her
neck. Thereafter the appellants Misab Khan and Ml khansi ngh
renoved her clothes and Musab Khan was the first person to
sexual | y assault her followed by Maharajsi ngh and Ml khansi ngh
Thereafter they left her giving threats of dire consequences if she
reported the matter to the police and renminded her that she woul d
neet the same fate, which Madam Rekha had net, if she reported

the matter to the police.

After the occurrence the prosecutrix left for her hone at
Bagod and went to school at about 3.00 p.m On the next day she
attended the school but thereafter went to Vidi sha acconpani ed by
anot her teacher Mangal singh. At Vidisha she nmet the Deputy
Director of Education, one M. Dutta, on March 6, 1992 to whom
she narrated the incident and told himthat the three boys were after
her life 'and it was not safe for her to go back to Bagod. She
requested that she may be transferred to sonme ot her school
According to the prsocutrix, M. Dutta attached her to a school at
Khanmkheda with effect fromMarch 10, 1992. She narrated the
i ncident to her col l'eague Shri Mangal si ngh on March 12, 1992,
who inturn reported the natter to Kaluram PW3, who was the
President of District Teachers Association. = On March 14, 1992
Shri Kaluram PW 3, took her to the residence of Superintendent of
Pol i ce, Vidisha where the prosecutrix handed over a typed
conpl aint to the Superintendent of Police. The said conplaint was
forwarded to the Kotwali, Vidisha, where a crinme was registered
The prosecutrix was thereafter nedically exam ned by Dr. Manju
Singhai, PW1, on the sane day at about 6.45 p.m Her clothes
were seized and handed over to the police. ~ The Vidisha police sent
the relevant papers to Police Station Satpada, since village Bagod
fell within the jurisdiction of that police station. The case was
i nvestigated and ultimtely Misab Khan was arrested on March
29, 1992 while the others were arrested on March 26, 1992. The
appel l ants were put up for trial before the Additional Sessiaons
Judge, Vidisha, where the prosecutrix identified themas the three
persons who had subjected her to sexual assault and crinina
intimdation.

A few facts which may be noticed at the threshold are that
the investigating officer did not consider it necessary to hold the
test identification parade. Surprisingly, the prosecution did not
examne its witnesses Shri Mngal Singh and Shri Dutta, Deputy
Director of Education, to whom she had narrated the incident on
March 6, 1992. Before the trial court as well as before the Hi gh
Court it was urged on behalf of the defence that there was
consi derable delay in lodging the first information report and
therefore not much reliance could be placed upon the testinony of
the prosecutrix. It was also urged that the nedical evidence on
record did not support the case of the prosecution. Lastly it was
submitted that in the absence of a test identification parade, the
identification of the appellants by the prosecutrix before the tria
court had no val ue what soever and, therefore, the conviction of the
appel l ants was not justified in | aw.

The trial court as well as the Hi gh Court have carefully
consi dered the evidence on record and have conme to the concl usion
that the delay, if any, in lodging the first information report was
fully explained by the prosecutrix and was strongly supported by
the circunstantial evidence on record. The courts bel ow have
noti ced the fact that the prosecutrix was living all alone and was an
unmarri ed person, about 28 years of age. She did not have any
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famly nmenber to whom she could have narrated her story

i mediately after the occurrence. Moreover the sense of shane
coupled with the fear on account of threats given out by the
appel l ants nust have deterred her fromimredi ately reporting

about the occurrence to others. Even so, according to her, she
narrated the incident to Shri Dutta, Deputy Director of Education
on March 6, 1992. Later she narrated the incident to one of her
col | eagues whom she found to be synpathetic towards her and
thereafter when her cause was taken up by the teachers association
she coul d nmuster courage to | odge a report with the Superintendent
of Police. The courts bel ow have, therefore, rightly held that in the
facts and circunstances of the case, the nmere delay in | odging of
the first information report does not discredit the prosecution case.
The courts bel ow have al so exam ned the medi cal evidence on

record and have observed that the nedical evidence, to some
extent, supported the case of the prosecution that the prosecutrix
may have been subjected to forcible sexual intercourse within a
week or two of her nedical examnation. The nedical evidence

al so indicated that the prosecutrix was not habituated to sexua

i ntercourse. We find no reason to dis-agree with the findings
recorded by the courts below on these aspects of the matter.

The principal subnission urged before the courts bel ow as

al so before us is whether the conviction of the appellants can be
sustai ned on the basis of the identification of the appellants by the
prosecutrix in court wthout holding a test identification parade in
the course of investigation. Wile the appellants contend that the
identification in court not preceded by a test identification parade
is of no evidentiary value, the prosecution contends that the
substantive evidence is the evidence of identification in court and,
therefore, the value to be attached to such identification nust
depend on facts and circunstances of each case. No general rule
could be laid that such identification in the court is of no val ue.

It is trite to say that the substantive evidence is the evidence

of identification in court. Apart fromthe clear provisions of
section 9 of the Evidence Act, the position in law is well settled by
a catena of decisions of this Court. The facts, which establish the
identity of the accused persons, are relevant under section 9 of the
Evi dence Act. As a general rule, the substantive evidence of a
witness is the statement made in court. The evidence of mere
identification of the accused person at the trial for the first time is
fromits very nature inherently of a weak character. ~The purpose

of a prior test identification, therefore, is to test and strengthen the
trustworthi ness of that evidence. It is accordingly considered a
safe rul e of prudence to generally | ook for corroboration of the
sworn testinony of witnesses in court as to the identity of the
accused who are strangers to them in the formof earlier
identification proceedings. This rule of prudence, however, is

subj ect to exceptions, when, for exanple, the court is/inpressed by

a particular witness on whose testinony it can safely rely, wthout
such or other corroboration. The identification parades belong to
the stage of investigation, and there is no provision.in the Code of
Crimnal Procedure, which obliges the investigating agency to

hol d, or confers a right upon the accused to claim a test
identification parade. They do not constitute substantive evidence
and these parades are essentially governed by section 162 of the

Code of Crimnal Procedure. Failure to hold a test identification
parade woul d not make inadni ssible the evidence of identification

in court. The weight to be attached to such identification should be
a matter for the courts of fact. |n appropriate cases it may accept
the evidence of identification even without insisting on
corroboration. (See Kanta Prashad vs. Delhi Admnistration :

Al R 1958 SC 350; Vai kuntam Chandrappa and others vs. State

of Andhra Pradesh: Al R 1960 SC 1340 ; Budhsen and anot her
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vs. State of U P. : AIR 1970 SC 1321 and Raneshwar Singh vs.
State of Jammu and Kashmr : (1971) 2 SCC 715 ).

I n Jadunath Singh and another vs. The State of Uttar

Pradesh : (1970) 3 SCC 518 the subnission that absence of test
identification parade in all cases is fatal, was repelled by this Court
after exhaustive considerations of the authorities on the subject.
That was a case where the witnesses had seen the accused over a
period of time. The Hi gh Court had found that the w tnesses were

i ndependent witnesses having no affinity with deceased and
entertained no aninpbsity towards the appellant. They had cl ai ned
to have known the appellants for the last 6-7 years as they had
been frequently visiting the town of Bewar. This Court noticed the
observations in an earlier unreported decision of this Court in

Par kash Chand Sogani vs. The State of Rajasthan : (Crimna

Appeal No. 92 of 1956 deci ded on January 15, 1957) wherein it

was observed : -

"It is also the defence case that Shiv Lal did not
know t he ‘appel lant. But on a reading of the
evidence of P.W 7 it seens to us clear that

Shiv Lal knew the appel llant by sight. Though

he made a mni stake about hi s nanme by referring

to himas Kailash Chandra, it was w thin the
know edge of Shiv Lal that the appellant was a

br ot her of Manak Chand and he identified him

as such. These circunstances are quite enough

to show that the absence of the identification
parade would not vitiate the evidence. A

person, who is well-known by sight as the

br ot her of Manak Chand, even before the

conmi ssion of the occurrence, need not be put
before an identification parade in order to be
marked out. We do not think that there i's any
justification for the contentionthat the absence
of the identification parade or a mi'stake made

as to his nane, would be necessarily fatal to the
prosecution case in the circunstances."

The Court concl uded

"It seens to us that it has been clearly laid down
by this Court, in Parkash Chand Sogani V. The

State of Rajasthan (supra), that the absence of test
identification in all cases is not fatal and if the
accused person is well-known by sight it would be
waste of tinme to put himup for identification. ' O
course if the prosecution fails to hold an
identification on the plea that the wi tnesses already
knew t he accused well and it transpires in the
course of the trial that the w tnesses did not know
the accused previously, the prosecution would run
the risk of losing its case".

In Harbajan Singh vs. State of Jammu and Kashmr :
(1975) 4 SCC 480, though a test identification parade was not held,
this Court upheld the conviction on the basis of the identification
in court corroborated by other circunstantial evidence. In that
case it was found that that the appellant and one Gurmukh Singh
were absent at the tine of roll call and when they were arrested on
the night of 16th December, 1971 their rifles snmelt of fresh
gunpowder and that the enpty cartridge case which was found at
the scene of offence bore distinctive markings showi ng that the
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bull et which killed the deceased was fired fromthe rifle of the
appel | ant . Noti ci ng these circunstances this Court held : -

"I'n view of this corroborative evidence we find
no substance in the argument urged on behal f of
the appellant that the Investigating Oficer
ought to have held an identification parade and
that the failure of Munshi Ramto mention the
nanes of the two accused to the nei ghbours

who came to the scene inmediately after the
occurrence shows that his story cannot be true.
As observed by this Court in Jadunath Singh

VS. State of U P., absence of test identification
is not necessarily fatal. The fact that Minsh
Ram di d not disclose the nanes of the two
accused to the villages only shows that the
accused were not previously known to him and
the story that the accused referred to each ot her
by their respective names during the course of
the incident contains an el enent of
exaggeration. —The case does not rest on the
evi dence of Munshi Ram al one and the
corroborative circunmstances to which we have
referred to above | end enough assurance to the
i mplication of the appellant.™

It is no doubt true that much evidentiary val ue cannot be
attached to the identification of the accused in court where
identifying witness is a total stranger who had just a fleeting
glinpse of the person identified or who had no particular reason to
renmenber the person concerned, if the identification is nade for
the first time in court.

In Ram Nath Mahto vs. State of Bihar : (1996) 8 SCC 630

this Court upheld the conviction of ‘the appellant even when the

wi tness while deposing in Court did not identify the accused out of
fear, though he had identified himin the test identification parade.
This Court noticed the observations of the trial judge who had
recorded his remarks about the denmeanour that the witness perhaps
was afraid of the accused as he was trenbling at the stare of Ram
Nat h, accused. This Court also relied upon the evidence of the
Magi strate, PW7 who had conducted the test identification parade
in which the witness had identified the appellant. ~This Court
found, that in the circunstances if the Courts bel ow had convicted
the appellant, there was no reason to interfere.

In Suresh Chandra Bahri vs. State of Bihar : 1995 Supp (1)

SCC 80 this Court held that it is well settled that substantive
evidence of the witness is his evidence in the court but when the
accused person is not previously known to the wi tness concerned

then identification of the accused by the witness soon after his
arrest is of great inportance because it furnishes an assurance that
the investigation is proceeding on right lines in addition to

furni shing corroboration of the evidence to be given by the w tness
later in court at the trial. Fromthis point of viewit is a natter of
great inportance both for the investigating agency and for the
accused and a fortiori for the proper admnistration of justice that
such identification is held w thout avoi dabl e and unreasonabl e

delay after the arrest of the accused. It is in adopting this course
al one that justice and fair play can be assured both to the accused
as well as to the prosecution. Thereafter this Court observed : -

"But the position may be different when the
accused or a culprit who stands trial had been
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seen not once but for quite a nunber of tines at
di fferent point of tinme and places which fact
may do away with the necessity of a TI

par ade. "

In State of Utar Pradesh vs. Boota Singh and others :

(1979) 1 SCC 31 this Court observed that the evidence of
identification beconmes stronger if the witness has an opportunity of
seeing the accused not for a few minutes but for some |ength of
time, in broad day light, when he would be able to note the features
of the accused nore carefully than on seeing the accused in a dark
night for a few m nutes.

I n Ramanbhai Nar anbhai Patel and others vs. State of
Gujarat : (2000) 1 SCC 358 after considering the earlier decisions
this Court observed : -

"It becomes at once clear that the aforesaid
observati'ons were nmade in the |ight of the
pecul i ar facts and circunstances wherein the
police is said to have given the nanes of the
accused to the witnesses. Under these

circunst ances, identification of such a naned
accused only in the Court when the accused

was not known earlier to the w tness had to be
treated as val uel ess. The said decision, in-turn
relied upon an earlier decision of this Court \in
the case of State (Delhi Adm.) vs. V.C. Shukl a
wherein al so Fazal Ali, J. speaking for a three-
Jude Bench made sim | ar observations in this
regard. |In that case the evidence of the w tness
in the Court and his identifying the accused
only in the Court without previous
identification parade was found to be a

val uel ess exercise. The observations made
therein were confined to the nature of the

evi dence deposed to by the said eyew tnesses.

It, therefore, cannot be held, as tried to be
submitted by | earned counsel for the appellants,
that in the absence of a test identification

par ade, the evidence of an eyew tness
identifying the accused woul d becone

i nadm ssible or totally usel ess ; whether the
evi dence deserves any credence or not would

al ways depend on the facts and circunstances

of each case. It is, of course, true as submtted
by | earned counsel for the appellants that the

| ater decisions of this Court in the case of

Raj esh Govi nd Jagesha vs. State of

Maharashtra and State of H P. vs. Lekh Raj

had not considered the aforesaid three-Judge
Bench decisions of this Court. However, in our
view, the ratio of the aforesaid | ater decisions
of this Court cannot be said to be running
counter to what is decided by the earlier three-
Judge Bench judgnents on the facts and

ci rcunst ances exam ned by the Court while
renderi ng these decisions. But even assum ng

as submitted by | earned counsel for the
appel l ants that the evidence of these two
injured witnesses i.e. Bhogilal Ranchhodbha

and Karsanbhai Vall abhbhai identifying the
accused in the Court may be treated to be of no
assi stance to the prosecution, the fact remains
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that these eyew tnesses were seriously injured
and they could have easily seen the faces of the
persons assaulting them and their appearance

and identity would well remain inmprinted in
their mnds especially when they were assaulted
in broad daylight. They could not be said to be
interested in roping in innocent persons by
shi el ding the real accused who had assaul ted
them "

In the light of the principle |laid down by this Court we may
now exam ne the facts of this case.

It is well settled that the substantive evidence is the evidence

of identification in court and the test identification parade provides
corroboration to the identification of the witness in court, if

requi red. . However, what wei ght nmust be attached to the evidence

of identification in court, which is not preceded by a test
identification parade, is a matter for the courts of fact to exam ne
In the instant case the courts bel ow have concurrently found the

evi dence of the prosecutrix to be reliable and, therefore, there was
no need for the corroboration of her evidence in court as she was
found to be inplicitly reliable. W find no error in the reasoning
of the courts below. Fromthe facts of the case it is quite apparent
that the prosecutrix did not even know the appellants and di d not
make any effort to falsely inplicate them by namng them at any
stage. The crinme was perpetrated in broad daylight. The
prosecutrix had sufficient opportunity to observe the features of the
appel | ants who raped her _one after the other. Before the rape was
conmtted, she was threatened and intimdated by the appellants.
After the rape was conmtted, she was again threatened and
intimdated by them Al this nust have taken tinme. " This is not a
case where the identifying witness had only a fleeting glinpse of
the appellants on a dark night. ~She also had a reason to renenber
their faces as they had commtted a hei nous offence and put her to
shane. She had, therefore, abundant opportunity to notice their
features. In fact on account of her traumatic and tragi c experience,
the faces of the appellants nmust have got inprinted in her nenory,
and there was no chance of her making a m stake about their

identity. The occurrence took place on March 4, 1992 and she
deposed in Court on August 27, 1992. The prosecutrix appears-to

be a witness on whominplicit reliance can be placed and there is

no reason why she should falsely identify the appellants as the
perpetrators of the crine if they had not actually comrmitted the
offence. In these circunmstances if the courts bel ow have
concurrently held that the identification of the appellants by the
prosecutrix in court does not require further corroboration, we find
no reason to interfere with the finding recorded by the courts

bel ow after an appreciation of the evidence on record.

We, therefore, find no nmerit in these appeals and the same
are accordingly di sm ssed.




